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BY  THE  COMPTROLLER  GENERAL 


OF  THE  UNITED  STATES 


SBA’s  Progress  ^  Implementing  Jfie  Public 
La)/v  95-507  Subcontracting  /nd  Surety 
Bond  Waiver  Provisions  Was  Been  Limited. 


The  Small  Business  Administration,  working 
with  a  Presidential  Advisory  Committee  has 
not  fully  implemented  the  small  business  sub¬ 
contracting  provision.  The  committee  has  fo¬ 
cused  on  .obtaining  subcontracts  from  Federal 
contractors  rather  than  private  businesses  not 
heavily  engaged  in  Federal  procurements. 
SBA's  efforts  have  been  limited  primarily  to 
1-year  agreements  with  four  corporations 
under  which  it  refers  potential  subcontractors 
to  them.  The  corporations  have  awarded  only 
two  subcontracts  to  the  small  businesses  SB  A 
referred. 

SBA  has  not  issued  procedures  for  identifying 
and  handling  surety  bond  waivers;  consequen¬ 
tly,  no  waivers  have  been  granted. 

GAO  recommends  changes  SBA  should  make 
to  maximize  subcontracting  opportunities  for 
small  businesses.  Also,  GAu  suggests  that  the 
Congress  consider  extending  the  bond  waiver 
provision  for  2  years  and  require  SBA  to 
report  to  the  Congress  on  the  provision's 
effectiveness. 
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COMPTROLLER  GENERAL  OF  THE  UNITED  STATES 
WASHINGTON  O.C.  HM 


B-199566 


To  the  President  of  the  Senate  and  the 
Speaker  of  the  House  of  Representatives 

vA 

This  report  describes  actions  taken  by  (1)  the  Small  Busi¬ 
ness  Administration  (SBA)  and  the  Presidential  Advisory  Committee 
to  promote  subcontracting  as  a  means  of  developing  small  and 
small  minority  businesses  and  (2)  SBA  to  implement  the  surety 
bond  waiver  provision  of  Public  Law  95-507.  This  law  requires 
us  to  evaluate  several  SBA  programs  and  report  the  results  to 
the  Congress.  u 

We  are  sending  copies  of  this  report  to  the  Administrator, 
Small  Business  Administration;  the  Director,  Office  of  Manage¬ 
ment  and  Budget;  and  other  interested  parties. 

Acting  Comptroller  General 
of  the  United  Spates 
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COMPTROLLER  GENERAL'S 
REPORT  TO  THE  CONGRESS 


SBA's  PROGRESS  IN  IMPLE¬ 
MENTING  THE  PUBLIC  LAW 
95-507  SUBCONTRACTING 
AND  SURETY  BOND  WAIVER 
PROVISIONS  HAS  BEEN 
LIMITED 


DIGEST 

The  Small  Business  Administration  (SBA)  and  the 
Presidential  Advisory  Committee  have  not  fully 
implemented  the  subcontracting  provision  of 
Public  Law  95-507  (Oct.  24,  1978),  which  is  to 
encourage  large,  private  businesses  to  place 
subcontracts  with  small  and  small  minority 
firms.  The  Advisory  Committee  has  focused  on 
Federal ,  rather  than  required  private  sector, 
subcontracting,  while  SBA's  efforts,  which  have 
been  limited  primarily  to  agreements  with  four 
corporations,  have  resulted  in  only  two  sub¬ 
contracts  for  small  businesses. 

Also,  SBA  has  not  implemented  the  surety  bond 
waiver  provision  established  by  Public  Law 
95-507.  This  provision  authorizes  the  SBA 
Administrator  to  waive  any  amount  of  any 
bond  required  by  a  Government  procurement 
officer  for,  and  in  connection  with,  certain 
contracts  provided  to  SBA.  Detailed  procedures 
for  identifying  and  processing  these  waivers 
had  not  been  finalized  as  of  September  8,  1981. 

As  a  result,  no  bond  waivers  had  been  granted. 
However,  if  the  provision  had  been  implemented 
in  1978,  only  one  firm  would  have  qualified  for 
a  waiver  under  the  current  criteria,  in  addition, 
the  15  district  and  regional  office  officials 
GAO  interviewed  expressed  several  concerns  which 
could  adversely  affect  the  use  of  surety  bond 
waivers. 

This  report,  one  in  a  series  GAO  has  issued 
pursuant  to  Public  Law  95-507,  follows  up  on  an 
August  20,  1980,  GAO  report  on  the  Small  Busi¬ 
ness  Act's  subcontracting  and  surety  bond  waiver 
provisions. 

SUBCONTRACTING  ACHIEVEMENTS 
HAVE  BEEN  LIMITED 

Under  the  subcontracting  program,  SBA,  with 
the  assistance  of  a  10-member,  Presidentially 
appointed  Advisory  Committee,  is  to  encourage 
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large  businesses  to  place  subcontracts  with  small 
and  small  minority  firms. 

GAO  reported  in  August  1980  that  (1)  the  Presi¬ 
dential  Advisory  Committee,  which  was  not  formed 
until  early  1980,  had  not  established  functions 
and  goals,  (2)  no  clear  functional  relationship 
existed  between  the  committee  and  SBA,  and  (3) 
the  committee  had  focused  exclusively  on  Federal 
subcontracting.  GAO  recommended  that  SBA  and  the 
committee  develop  a  specific  plan  for  promoting 
private  sector  procurements  from  small  businesses. 
The  plan  should  include  (1)  functional  responsi¬ 
bilities  for  SBA  and  the  committee,  (2)  short- 
range  goals,  and  (3)  a  procedure  for  monitoring 
and  evaluating  progress.  SBA  agreed  with  GAO's 
recommendations.  (See  p.  4.) 

The  Advisory  Committee  still  focused  on  Federal 
subcontracting  despite  GAO's  previous  report  which 
stated  that  the  committee’s  primary  function  is 
to  promote  private  sector  subcontracting  oppor¬ 
tunities  for  small  businesses.  The  committee 
continued  to  focus  on  Federal  subcontracting 
because  it  was  uncertain  of  its  function.  Con¬ 
sequently,  no  new  proposals  were  developed  to 
improve  SBA's  ability  to  secure  private  sector 
procurements  for  small  and  small  minority  busi¬ 
nesses.  (See  p.  3.) 

Also,  the  Advisory  Committee  did  not  study  and/or 
propose  any  incentives  or  assistance  for  the  pri¬ 
vate  sector  to  help  train,  develop,  and  upgrade 
small  businesses,  as  the  Executive  order  which 
established  the  committee  directed.  No  action 
was  taken  because  the  committee  believed  that 
the  Office  of  Management  and  Budget's  Office  of 
Federal  Procurement  Policy,  which  is  charged  with 
developing  a  Government-wide  uniform  procurement 
policy  for  implementing  incentives  and  other  pro¬ 
curement  matters,  did  not  encourage  use  of  incen¬ 
tives  to  promote  subcontracting.  (See  p.  7.) 

With  the  change  in  administration,  the  services 
of  the  10  members  of  the  first  Presidential 
Advisory  Committee  were  terminated  in  July  1981. 
Candidates  are  now  being  considered  for  a  new 
Advisory  Committee. 

SBA's  efforts  to  promote  small  business  subcon¬ 
tracting  in  the  private  sector  has  generally  been 
limited  to  entering  into  1-year  agreements  with 
four  corporations.  It  plans  to  enter  into  an 
agreement  with  one  additional  corporation.  Under 
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the  agreements,  S8A  refers  potential  subcontrac¬ 
tors  to  the  corporations.  Although  three  of  the 
agreements  have  been  in  effect  several  months 
(one  since  Sept.  1980),  the  corporations  had 
awarded  only  two  subcontracts  to  about  100  small 
businesses  that  SBA  had  referred  to  them  as  of 
September  8,  1981. 

Two  of  the  four  corporations  are  prime  Govern¬ 
ment  contractors  that  are  required  to  submit  sub¬ 
contracting  plans  to  SBA  under  another  section 
of  the  Small  Business  Act,  as  amended.  As  a 
result,  few,  if  any,  additional  subcontracting 
opportunities  are  likely  to  result  from  these  two 
agreements.  To  maximize  subcontracting  opportuni¬ 
ties  for  small  businesses,  SBA  needs  to  emphasize 
entering  into  agreements  with  corporations  not 
heavily  engaged  in  Federal  contracts,  as  intended 
by  the  law.  (See  pp.  8  and  9.) 

SURETY  BOND  WAIVER  PROVISION 
HAS  STILL  NOT  BEEN  IMPLEMENTED 

GAO  reported  in  August  1980  that  SBA  published 
proposed  rules  and  regulations  for  surety  bond 
waivers  on  April  4,  1980,  and  that,  at  that  time, 
no  small  business  had  been  granted  a  waiver. 

The  report  stated  that  the  17-month  publishing 
delay  was  due  partly  to  confusion  within  SBA 
about  who  was  responsible  for  administering  the 
provision.  (See  p.  13.) 

Final  regulations  for  surety  bond  waivers  were 
published  in  the  Federal  Register  on  December 
17,  1980.  However,  as  of  September  8,  1981,  SBA 
still  had  not  issued  to  its  field  offices  de¬ 
tailed  Standard  Operating  Procedures  for  iden¬ 
tifying  and  processing  bond  waivers.  This  delay 
was  due  to  internal  problems  in  clearing  the  pro¬ 
cedures.  As  a  result,  no  surety  bond  waivers  had 
been  granted. 

To  be  eligible  for  a  surety  bond  waiver,  a 
firm  must  be  an  8(a)  firm  and  must  have  been 
refused  bonding  under  SBA's  Surety  Bond  Guaran¬ 
tee  Program — SBA  can  guarantee  up  to  90  percent 
of  the  losses  under  this  program.  Under  section 
8(a)  of  the  Small  Business  Act,  as  amended,  SBA 
obtains  contracts  from  other  Federal  agencies 
and  awards  them  noncompetitively  to  small, 
disadvantaged  firms  to  help  them  develop  into 
competitive  firms. 
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GAO  analyzed  SBA  data  covering  the  period 
October  1978  through  June  1981  on  8(a)  firms 
that  were  refused  bonding  under  the  bond  guar¬ 
antee  program  to  determine  how  many  firms  were 
eligible  for  surety  bond  waivers.  Of  the  144 
firms  that  were  refused  bonding  only  1  met 
the  surety  bond  waiver  eligibility  criteria. 

Based  on  this  data,  even  if  SBA  had  implemented 
the  surety  bond  waiver  provision  when  it  was 
passed  in  October  1978,  only  one  firm  could 
have  been  helped.  However,  if  SBA  had  imple¬ 
mented  the  provision  at  that  time,  more  firms 
might  have  qualified  for  bond  waivers.  Eight 
of  11  SBA  district  offices  GAO  spoke  to  said 
that  they  had  denied  firms  contracts  or  admit¬ 
tance  into  the  8(a)  program  because  of  the  firms' 
inability  to  obtain  bonding.  These  firms  might 
have  been  helped  if  surety  bonding  could  have 
been  waived. 

GAO  believes  that  extending  the  provision's 
expiration  date  would  be  reasonable  because  SBA 
has  not  issued  the  procedures  needed  to  identify 
surety  bond  waiver  candidates  and  process  their 
applications. 

The  15  SBA  district  and  regional  office  offi¬ 
cials  GAO  interviewed  expressed  several  concerns 
which  could  adversely  affect  use  of  surety  bond 
waivers.  The  bond  waiver  eligibility  requirement 
mentioned  most  frequently  was  the  SBA-imposed 
$100,000  limitation  on  the  amount  of  an  8(a) 
contract  on  which  a  bond  can  be  waived.  They 
believe  that  this  limitation  is  too  low. 

(See  pp.  14  to  21.) 

RECOMMENDATIONS  TO 
THE  SBA  ADMINISTRATOR 

GAO  recommends  that  the  Administrator,  together 
with  the  new  Presidential  Advisory  Committee, 
develop  a  specific  plan  for  promoting,  outside 
of  Federal  procurements,  subcontracting  £or 
small  and  small  minority  businesses.  The  plan 
Should  include 

—functional  responsibilities  of  SBA  and  the 
Presidential  Advisory  Committee, 

—short-range  goals,  and 

—a  procedure  for  monitoring  and  evaluating 
progress.  (See  p.  9.) 


Also,  GAO  recommends  thet  the  Administrator, 
together  with  the  Presidential  Advisory  Committee 
pursuant  to  the  Small  Business  Act  and  Executive 
Order  12190,  study  and  propose  any  incentives 
and/or  assistance  needed  by  the  private  sector 
to  help  train,  develop,  and  upgrade  small  and 
small  minority  businesses. 

In  addition,  to  maximize  subcontracting  opportuni 
ties  for  small  businesses,  GAO  recommends  that 
the  Administrator,  when  entering  into  future 
agreements  with  corporations  to  use  small  busi¬ 
nesses,  give  priority  to  those  corporations 
that  are  not  heavily  involved  in  supplying 
goods  and  services  to  the  Federal  Government. 

(See  p.  10.) 

MATTER  FOR  CONSIDERATION 
BY  THE  CONGRESS 

To  allow  SBA  sufficient  time  to  (1)  implement 
the  surety  bond  waiver  provision,  (2)  resolve, 
if  found  substantiated,  the  surety  bond  waiver 
concerns  perceived  by  its  field  offices,  and 
(3)  determine  how  effective  the  provision  will 
be  in  assisting  small  and  small  minority  busi¬ 
nesses,  GAO  suggests  that  the  Congress  consider 
extending  the  surety  bond  waiver  provision  2 
years,  to  September  30,  1983,  and  require  SBA 
to  report  to  the  Congress  on  the  provision's 
effectiveness  before  the  revised  expiration  date. 
(See  p.  21.) 

SBA  COMMENTS 

SBA  said  that  (1)  when  the  new  Presidential 
Advisory  Committee  is  formed,  SBA  will  proceed 
with  GAO's  recommendations  concerning  section 
7 ( j ) ( 3 )  subcontracting  and  (2)  a  2-year  extension 
of  the  bond  waiver  provision  will  enable  SBA  to 
finalize  and  distribute  implementing  procedures 
to  its  field  offices,  identify  eligible  concerns 
that  have  a  need  for  bond  waivers,  and  monitor 
and  report  on  the  effectiveness  of  the  bond 
waiver  provision.  (See  pp.  10  and  22.) 
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CHAPTER  1 


INTRODUCTION 

This  report  is  one  in  a  series  of  reports  we  have  issued 
pursuant  to  Public  Law  95-507,  approved  October  24,  1978,  which 
requires  us  to  evaluate  certain  Small  Business  Administration 
(SBA)  programs.  This  report  deals  with  SBA's  implementation  of 
the  section  7 ( j ) ( 3 )  small  and  small  minority  subcontracting  and 
section  8(a)(2)  surety  bond  waiver  provisions  of  the  Small  Busi¬ 
ness  Act,  as  amended. 

On  August  20,  1980,  we  issued  a  status  report  on  SEA's  imple¬ 
mentation  of  these  provisions  and  stated  that,  as  of  that  time, 
neither  provision  had  been  fully  implemented.  We  stated  that  we 
planned  to  issue  a  final  report  on  both  provisions  at  a  later 
date.  This  report  presents  the  results  of  our  final  review. 

A  complete  list  of  reports  we  have  .issued  pursuant  to  Public 
Law  95-507  appears  in  appendix  I. 

SUBCONTRACTING 


Public  Law  95-507  amended  section  7 ( j ) ( 3 )  of  the  Small  Busi¬ 
ness  Act  to  emphasize  subcontracting  as  a  method  of  promoting  the 
long-term  viability  of  small  and  small  minority  businesses.  Sec¬ 
tion  7 ( j  )  ( 3 )  of  the  act  requires  SBA  to  encourage  large  businesses 
to  place  subcontracts  with  small  and  small  minority  firms.  SBA 
is  also  authorized  to  provide  incentives  and  financial  assistance 
to  those  large  businesses  that  aid  in  training  and  upgrading  po¬ 
tential  small  and  small  minority  subcontractors.  To  ensure  that 
section  7 ( j ) ( 3 )  is  implemented,  the  law  explicitly  states  that 
the  President  appoint  an  Advisory  Committee  composed  of  five  high- 
level  officers  from  U.S.  businesses  and  five  representatives  from 
minority  small  businesses.  It  also  requires  that  the  committee 
report  annually  to  the  President  and  the  Congress  on  its  activi¬ 
ties.  The  first  committee  was  formed  in  early  1980  and  issued 
its  report  in  April  1981. 


THE  SECTION  8 (a 


SURETY 


BOND  WAIVER  PROVISION 


The  section  8(a)(2)  surety  bond  waiver  provision  included 
in  Public  Law  95-507  was  set  up  as  a  2-year  pilot  effort  to  help 
certain  small  businesses  obtain  contracts  under  SBA's  8(a)  Busi¬ 
ness  Development  Program.  If  a  qualified  small  business  cannot 
obtain  the  necessary  bonding  through  a  surety  company  or  SBA's 
Surety  Bond  Guarantee  Program,  then  SBA  has  authority  under 
Public  Law  95-507  to  waive  any  amount  of  any  bond  otherwise 
required  on  any  Government  contract  under  the  8(a)  program. 


Detailed  background  information  on  the  8(a)  program,  surety 
bonding,  and  surety  bond  waivers  is  included  on  pages  11  to  13. 
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OBJECTIVES,  SCOPE,  AND  METHODGLOCY 


Because  activity  under  the  7(j)(3)  subcontracting  and  8(a)(2) 
surety  bond  waiver  provisions  was  limited,  our  review  objectives 
were  to  identify  (1)  reasons  for  delays  in  implementing  these 
provisions  and  (2)  what,  if  any,  potential  problems  there  were 
with  surety  bond  waivers. 


Our  review  was  made  at  SBA  headquarters  in  Washington,  D.C., 
and  included  an  examination  of  the  laws  and  legislative  history 
pertaining  to  sections  7 ( j ) ( 3 )  and  8(a)(2)  of  the  Small  Business 
Act.  We  reviewed  SBA's  regulations  and  procedures  and  discussed 
their  administration  with  SBA  program  officials.  Also,  we  in¬ 
terviewed  Assistant  District  Directors  responsible  for  the  Minor¬ 
ity  Small  Business  and  Capital  Ownership  Development  Program 
(8(a)  program)  and  a  Business  Development  Specialist  in  11  of  SEA's 
82  district  and  branch  offices,  and  Surety  Eond  Representatives 
in  1  SBA  district  and  3  regional  offices.  As  of  September  30, 

1980,  10  of  the  district  offices  had  about  48  percent  of  all  con¬ 
struction  contracts  awarded  to  active  8(a)  firms.  SBA  had  no 
statistics  for  the  other  district  office.  The  offices  from  which 
officials  were  interviewed  follow. 


District  offices 


Regional  offices 


Atlanta,  Georgia  Atlanta,  Georgia 

Boston,  Massachusetts  Chicago,  Illinois 

Chicago,  Illinois  Seattle,  Washington 

Columbus,  Ohio 

Denver,  Colorado 

Los  Angeles,  California 

New  York,  New  York 

Richmond,  Virginia 

San  Francisco,  California 

Seattle,  Washington 

Washington,  D.C. 


We  obtained  computer  printouts  from  SBA  listing  (1)  the  con¬ 
struction  firms  admitted  to  the  8(a)  program  from  October  1977 
through  May  1981,  when  a  moratorium  was  imposed  on  admitting  firms 
into  the  program  and  (2)  8(a)  firms  that  were  refused  bonding 
under  SBA's  Surety  Bond  Guarantee  Program  during  the  period 
October  1978  through  July  1981.  We  used  this  data  to  help  de¬ 
termine  the  number  of  firms  that  could  have  possibly  received 
bond  waivers  if  SBA  had  implemented  the  bond  waiver  provision 
when  it  was  passed  in  October  1978.  Because  time  did  not  permit, 
the  reliability  of  the  computer  data  was  not  tested  fully.  We 
verified  with  SBA's  field  offices  the  list  of  8(a)  firms  refused 
bonding  guarantees. 


CHAPTER  2 


ACHIEVEMENTS  UNDER  THE  SECTION  7(j)(3) 

SUBCONTRACTING  PROVISION  HAVE  BEEN  LIMITED 

Only  two  small  and  small  minority  businesses  have  obtained 
subcontracts  as  a  result  of  SBA 1 s  and  a  Presidential  Advisory 
Committee's  efforts  under  the  section  7(j)(3)  subcontracting 
provision  of  Public  Law  95-507.  The  Advisory  Committee  which 
was  to  facilitate  subcontracting  in  the  private  sector  (1)  has 
continued  to  focus  its  efforts  on  Federal,  rather  than  private 
sector  subcontracting,  (2)  has  not  established  functions  and 
goals,  (3)  has  not  made  any  new  proposals  to  improve  the  ability 
of  small  businesses  to  secure  procurements  outside  Federal  con¬ 
tracting,  and  (4)  has  not  studied  and/or  proposed  incentives  and 
assistance  large  businesses  need  to  help  train,  develop,  and  up¬ 
grade  small  businesses.  As  a  result,  few,  if  any,  additional 
subcontracting  opportunities  have  been  provided  to  small  and 
small  minority  businesses. 

SBA's  efforts  to  promote  subcontracting  in  the  private  sec¬ 
tor  have  also  been  somewhat  misdirected — trying  to  promote  sub¬ 
contracting  through  agreements  with  four  private  corporations, 
two  of  which  are  prime  Federal  contractors  that  were  already  re¬ 
quired  under  another  section  of  Public  Law  95-507  to  submit  sub¬ 
contracting  plans  showing  their  expected  use  of  small  businesses. 
Therefore,  no  additional  subcontracting  opportunities  are  likely 
to  result  from  the  two  agreements.  Although  SBA  referred  about 
100  small  businesses  to  the  four  corporations  for  subcontracting, 
the  corporations  had  awarded  only  two  contracts  to  them  as  of 
September  8,  1981. 

THE  ADVISORY  COMMITTEE 
CONTINUED  TO  FOCUS  ON 
FEDERAL  SUBCONTRACTING 


The  Advisory  Committee  has  continued  to  focus  on  Federal  sub¬ 
contracting  despite  our  August  1980  report  which  stated  that  this 
emphasis  was  inappropriate  under  section  7(j)(3).  The  committee 
believed  that  it  could  best  assist  in  implementing  section  7  ( j ■)  ( 3 ) 
by  focusing  on  Federal  subcontracting.  However,  the  committee  was 
uncertain  about  its  responsibilities,  functions,  and  goals.  SBA 
and  the  committee  need  to  focus  primarily  on  exploring  ways  to 
promote  subcontracting  opportunities  for  small  and  small  minority 
businesses  outside  of  Federal  procurements,  as  Public  Law  95-507 
intended. 

Although  Public  Law  95-507  amended  section  8(d)  of  the  Small 
Business  Act  to  provide  small  and  small  minority  businesses  with 
subcontracting  opportunities,  this  section  relates  to  private 
business  subcontracting  resulting  from  Federa 1  contracts.  This 
was  not  the  Advisory  Committee's  intended  primary  objective. 


Using  subcontracting  as  a  method  of  promoting  the  long¬ 
term  viability  of  small  and  small  minority  businesses  can  be  fa¬ 
cilitated  in  both  the  Federal  and  the  private  business  sectors. 
Because  the  Federal  Government  spends  billions  of  dollars  annually 
in  private  sector  contracts  (e.g.,  about  $103  billion  in  fiscal 
year  1980),  we  believe  it  is  appropriate  for  the  Advisory  Commit¬ 
tee  to  consider  ways  to  make  section  8(d)  (Federal  subcontracting) 
more  effective,  but  these  efforts  should  not  be  the  committee's 
primary  objective.  As  stated  in  our  August  1980  report,  had  the 
Congress  intended  this  to  be  the  committee's  primary  objective, 
it  would  have  established  the  committee  under  section  8(d)  rather 
than  section  7(j)(3). 

In  our  August  20,  1980,  report,  we  mentioned  that  the  Advi¬ 
sory  Committee  was  uncertain  as  to  whether  to  direct  its  efforts 
at  achieving  the  purposes  of  section  7{j)(3)  or  section  8(d)  of 
the  Small  Business  Act  because  both  sections  emphasized  subcon¬ 
tracting.  Although  Public  Law  95-507  does  not  explicitly  define 
the  Advisory  Committee's  objectives,  the  law  does  state  that  the 
committee  is  to  "facilitate"  the  achievement  of  the  purposes  of 
section  7(j)(3).  We  also  stated  that  the  major  problem  in  estab¬ 
lishing  objectives  for  the  Advisory  Committee  had  been  the  lack 
of  a  clear  definition  of  section  7(j)(3)'s  intent.  However, 
based  on  a  review  of  the  legislative  history  of  section  7(j) (3), 
we  concluded  that  its  primary  objective  was  to  encourage  large 
businesses  in  the  private  sector,  as  a  general  and  voluntary 
subcontracting  practice,  to  use  small  and  small  minority  busi¬ 
nesses  as  subcontractors.  Also,  we  stated  that  the  committee's 
composition — five  members  each  from  large  and  comparatively  small 
minority  businesses — implied  that  the  Congress  expected  that  the 
committee  members  would  have  first-hand  experience  on  how  best  to 
promote  the  products  and  services  of  small  and  small  minority 
businesses  in  the  private  sector. 

We  recommended  that  SBA  and  the  Advisory  Committee  develop 
a  specific  plan  for  promoting  private  sector  procurements  from 
small  and  small  minority  businesses.  This  plan  was  to  include 
functional  responsibilities  of  both  SBA  and  the  Advisory  Commit¬ 
tee,  short-range  goals,  and  a  monitoring  and  evaluating  component, 
so  that  problems  impeding  section  7(j)(3)'s  implementation  could 
be  identified  and  resolved.  We  said  that  by  taking  these  and 
other  steps,  SBA  and  the  Advisory  Committee  could  be  in  a  better 
position  to  report  to  the  President  and  the  Congress  on  their 
success  in  developing  private  sector  procurement  opportunities 
for  small  and  small  minority  businesses.  SBA  agreed  with  our 
recommendations. 

According  to  available  information  concerning  the  Advisory 
Committee's  October  1980  meeting,  the  committee  tried  to  address 
our  recommendation,  but  the  members  were  uncertain  about  develop¬ 
ing  specific  goals  and  objectives.  For  example,  the  committee 
chairman  commented  that  it  was  not  clear  what  the  committee's 
responsibilities  were.  In  an  attempt  to  help  the  committee  de¬ 
velop  objectives  and  goals,  the  SBA  Director,  Office  of  Capital 
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Ownership  Development,  informed  the  committee  that  he  believed 
its  objective  was  to  encourage  large  businesses  in  the  private 
sector  to  make  greater  use  of  small  and  minority  business,  pri¬ 
marily  in  the  private  sector;  however,  the  committee  would  not 
be  limited  to  Federal  subcontracting.  As  a  result,  the  Advisory 
Committee  decided  to  establish  a  three-member  objectives/goals 
committee,  consisting  of  an  SBA  official  and  two  committee  mem¬ 
bers,  to  develop  specific  Advisory  Committee  goals  and  objectives. 

Although  the  Advisory  Committee  took  this  action  to  develop 
goals  and  objectives,  it  still  focused  on  Federal  subcontracting 
during  the  October  meeting  because  it  apparently  thought  it  could 
best  assist  small  businesses  in  this  manner.  For  example,  during 
the  meeting,  the  committee  discussed  a  letter  it  had  sent  to  the 
President  recommending  changes  to  the  Office  of  Federal  Procure¬ 
ment  Policy's  (OFPP's)  Circular  80-2.  (OFPP,  part  of  the  Office 
of  Management  and  Budget,  has  authority  to  develop  a  uniform. 
Government-wide  procurement  system  and  a  uniform  policy  for  im¬ 
plementing  section  8(d)  incentives.)  This  circular  encourages 
major  corporations  to  comply  with  section  8(d),  which  requires 
prime  contractors  on  all  Federal  contracts  to  provide  small  and 
minority-owned  businesses  with  the  maximum  practicable  opportunity 
to  participate  as  subcontractors  in  Federal  contracts. 

Also,  the  committee  received  a  briefing  from  a  national 
trade  organization  which,  under  an  SBA  contract,  was  to  develop 
a  national  marketing  program  to  generate  subcontracts  for  minor¬ 
ity-owned  manufacturing  and  technical  companies  with  respect  to 
Federal  prime  contractors  and  their  subcontractors.  The  commit¬ 
tee,  however,  took  no  further  action  during  the  meeting  toward 
developing  a  definitive  strategy  for  promoting  subcontracting 
opportunities  for  small  and  small  minority  businesses  outside 
Government  procurement.  One  committee  member  commented  that  90 
percent  of  the  committee's  time  had  been  spent  discussing  ways 
to  get  small  and  small  minority  firms  into  the  section  8(d) 

Federal  subcontracting  program. 

The  committee  held  its  final  meeting  in  December  1980. 

Again,  the  committee's  major  focus  was  section  8(d).  For  exam¬ 
ple,  during  the  meeting,  a  White  House  representative  discussed 
the  committee's  letter  to  the  President  regarding  changes  to  OFPP 
Circular  80-2;  procurement  officials  from  two  major  corporations 
briefed  the  committee  on  their  firms'  involvement  in  implement¬ 
ing  section  8(d);  and  SBA's  Deputy  Associate  Administrator  for 
Procurement  Assistance  discussed  SBA's  implementation  of  section 
8(d),  as  mandated  by  Public  Law  95-507.  The  Advisory  Committee 
never  mentioned  the  objectives/goals  committee  it  had  established 
in  October.  According  to  an  SBA  Office  Director,  who  was  a  member 
of  the  objectives/goals  committee,  specific  goals  and  objectives 
were  not  established  because  a  new  President  had  been  elected  and 
the  Advisory  Committee  members  believed  that  they  should  resign. 
Therefore,  the  objectives/goals  committee  never  met. 


5 


Also,  the  SBA  Office  Director  said  that  the  Advisory  Commit¬ 
tee  was  unable  to  function  after  the  December  meeting  because  of 
the  possibility  that  the  newly  elected  President  would  request 
the  members  to  resign.  The  committee  submitted  its  first  annual 
report  to  the  President  and  the  Congress  in  April  1981. 

The  committee's  report  further  exemplifies  the  attention  the 
committee  placed  on  analyzing  SBA's  section  8(d)  Federal  subcon¬ 
tracting  program.  Although  the  Congress  gave  SBA  the  primary 
responsibility  for  ensuring  and  evaluating  compliance  by  Federal 
agencies  with  the  subcontracting  provisions  of  section  8(d), 
according  to  the  annual  report,  the  Advisory  Committee  concluded 
that  it  could  best  assist  in  implementing  section  7(j)(3)  by 
focusing  on  marketing  section  8(d)'s  subcontracting  plan  require¬ 
ments  to  the  private  sector.  As  a  result  of  the  committee's 
activities,  the  report  contained  findings  and  recommendations 
primarily  regarding  section  8(d)'s  implementation  and  status. 

On  July  7,  1981,  the  services  of  the  Advisory  Committee  mem¬ 
bers  were  terminated.  Candidates  are  now  being  considered  for 
the  new  Advisory  Committee. 

THE  ADVISORY  COMMITTEE  DID  NOT 
STUDY  USE  OF  NOR  HAS  SBA  USED 
INCENTIVES  TO  PROMOTE  SUBCONTRACTING 

The  Small  Eusiness  Act  authorizes  SBA  to  use  incentives  or 
assistance,  among  other  things,  to  encourage  large  businesses  to 
buy  from  small  and  small  minority  firms.  According  to  Senate 
Report  95-1070,  this  authority  was  one  of  the  most  important  pro¬ 
visions  in  the  Small  Business  Act  for  strengthening  disadvantaged 
firms  and,  although  SBA  had  had  this  authority  since  1967,  it 
generally  had  not  been  used.  To  ensure  that  SBA  used  its  author¬ 
ity,  the  Congress,  in  Public  Law  95-507,  created  the  Presidential 
Advisory  Committee  to  advise  SBA  on  how  to  foster  more  private 
sector  purchases  from  small  and  small  minority  businesses. 

To  exemplify  the  emphasis  placed  on  SBA's  potential  use  of 
incentives  and  assistance  to  promote  subcontracting  opportunities, 
Executive  Order  12190,  dated  February  1,  1980,  which  established 
the  Advisory  Committee,  states  that 

"The  Committee  shall  assist  in  monitoring  and  encour¬ 
aging  the  placement  of  subcontracts  by  the  private 
sector  with  eligible  small  businesses,  particularly 
with  small  minority  businesses,  and  shall  study  and 
propose  the  incentives  and  assistance  needed  by  the 
private  sector  to  help  in  the  training,  development, 
and  upgrading  of  such  businesses." 

Although  the  Advisory  Committee  met  four  times  during  calen¬ 
dar  year  1980,  the  use  of  incentives  and  assistance  to  encourage 
large  businesses  to  acquire  goods  and  services  from  small  busi¬ 
nesses  was  never  discussed  during  committee  meetings.  According 
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to  an  SEA  Office  Director  who  was  assisting  the  committee,  the 
committee  did  not  take  action  on  using  incentives  because  OFPP 
requested  that  all  Federal  agencies  not  aggressively  pursue 
using  them.  The  Deputy  Associate  Administrator,  OFPP,  told  us 
that  his  office  did  not  issue  any  policy  statements  regarding  the 
implementation  of  section  7 { j  )  ( 3 )  incentives,  although  OFPP  re¬ 
quested  a  careful  and  slow  look  at  the  incentives  provided  by 
section  8(d).  We  believe  the  Advisory  Committee's  focus  on  sec¬ 
tion  8(d)  Federal  subcontracting,  as  previously  discussed,  may 
have  been  a  major  factor  in  causing  the  committee  to  neglect  the 
study  of  section  7 ( j ) ( 3 )  incentives  related  to  private  sector 
subcontracting. 

ACTIONS  SBA  HAS  TAKEN  TO  ASSIST 
SMALL  AND  SMALL  MINORITY  BUSINESSES 
TO  OBTAIN  PRIVATE  SECTOR  SUBCONTRACTS 


Since  our  August  1980  report,  SBA  has  taken  some  actions  to 
help  small  and  small  minority  businesses  compete  in  the  private 
sector.  On  September  29,  1980,  December  1,  1980,  January  29, 

1981,  and  July  30,  1981,  SBA  entered  into  1-year  agreements  with 
four  major  corporations  to  aid  in  developing  8(a)  manufacturing 
firms  which  had  demonstrated  the  capability  of  successfully  per¬ 
forming  Government  contracts  and  subcontracts.  SBA  initiated 
these  agreements  as  a  pilot  demonstration  program  to  open  up  com¬ 
petitive  markets  to  8(a)  manufacturing  concerns.  However,  as  of 
September  8,  1981,  these  agreements  had  resulted  in  only  two  sub¬ 
contracts  for  small  and  small  minority  businesses.  Also,  two  of 
the  four  agreements  are  with  corporations  that  are  already  re¬ 
quired  to  submit  subcontracting  plans  under  another  section  of 
the  law.  As  a  result,  few,  if  any,  additional  subcontracts  are 
likely  to  result  from  the  two  agreements. 

Under  the  agreements,  SBA  is  to  provide  the  corporations  with 
profiles  on  selected  8(a)  manufacturing  firms  that  corporate  per¬ 
sonnel  will  review,  and  whenever  appropriate,  make  onsite  visits 
to  determine  the  firms'  potential  for  becoming  corporate  suppliers. 
SBA  is  also  negotiating  a  similar  agreement  with  one  other  corpor¬ 
ation.  According  to  SBA's  Program  Manager  for  the  agreements,  as 
of  September  8,  1981,  only  two  contracts  had  been  awarded  to  8(a) 
firms  as  a  result  of  the  four  agreements,  although  more  than  100 
SBA  referrals  had  been  made  to  the  participating  corporations. 

The  Program  Manager  said  that  SBA  wants  to  evaluate  the  effective¬ 
ness  and  results  of  agreements  with  only  five  companies  before 
entering  into  others. 

We  noted  that  two  of  the  corporations  that  entered  into 
agreements  with  SBA  have  a  substantial  amount  of  Federal  Govern¬ 
ment  sales  which  require  them  to  submit  Federal  subcontracting 
plans.  In  effect,  these  companies  are  already  required  by  law  to 
subcontract  with  small  and  small  minority  businesses.  Although 
the  agreements  are  focused  on  obtaining  private  sector  opportuni¬ 
ties  for  8(a)  firms,  we  believe  that  SBA  needs  to  give  priority 
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to,  or  emphasize,  entering  into  any  future  agreements  with  cor¬ 
porations  that  are  not  heavily  engaged  in  supplying  the  Federal 
Government  with  goods  and  services.  These  are  the  companies  that 
are  not  already  required,  in  effect,  to  subcontract  or  purchase 
from  small  and  small  minority  businesses. 

In  addition  to  the  above,  SBA  has  also  entered  into  two 
contracts  to  try  to  help  obtain  subcontracts  for  small  and  small 
minority  businesses.  On  May  20,  1980,  SPA  awarded  a  §129,931 
contract  to  a  national  association  to  expand  8(a)  firms'  private 
sector  business.  The  association  was  to  provide  marketing  and 
management  assistance  to  selected  8(a)  firms,  with  the  objectives 
of  helping  these  firms  move  from  exclusive  Government  contracting 
into  the  mainstream  of  commerce  and  industry;  enhancing  the  growth 
capabilities  of  these  firms;  and  expanding  the  scope  of  their 
activity  in  the  commercial  market.  We  believe  this  is  the  type 
of  effort  that  was  intended  under  section  7(j)(3). 

On  September  25,  1980,  SBA  awarded  another  contract  ($49,972) 
to  a  national  trade  association  to  develop  a  national  marketing 
program  to  generate  subcontracts  for  minority-owned  manufacturing 
and  technical  companies  with  respect  to  Federal  defense  prime 
contractors  and  their  subcontractors.  Specifically,  the  associa¬ 
tion's  primary  task  was  to  identify  five  major  defense  prime  con¬ 
tractors  and  secure  the  cooperation  of  Department  of  Defense 
officials  in  generating  subcontracts  for  minority  businesses 
from  the  identified  prime  contractors.  This  contract  is  not  the 
primary  type  of  effort  that  was  intended  under  section  7(j)(3), 
although  it  could  conceivably  be  used  to  foster  opportunities  for 
private  sector  subcontracting. 

In  addition  to  these  initiatives,  SBA  is  required  under 
section  8(b)(2)  of  the  Small  Business  Act  to  maintain  a  source 
list  on  small  and  small  minority  businesses  having  an  interest 
in  Government  contracting  or  subcontracting.  In  accordance  with 
this  requirement,  SBA,  with  the  assistance  of  the  Department  of 
Energy,  developed  the  Procurement  Automated  Sources  System 
(PASS),  which  became  operational  in  October  1978.  Under  PASS, 
small  and  small  minority  businesses  complete  a  profile  applica¬ 
tion  specifying  their  size,  capabilities,  and  prior  experience. 
Once  in  the  system,  this  information  can  be  accessed  through  86 
display  terminals  and  printers  located  at  SBA  regional  offices 
and  major  purchasing  centers  of  selected  Government  agencies  and 
private  organizations  and  companies.  Through  SBA's  continued 
promotional  efforts,  the  system's  inventory  has  grown  from  about 
29,000  firms  in  July  1980  to  about  52,920  as  of  September  1981, 
including  more  than  9,900  minority-owned  companies. 

Although  PASS  was  designed  primarily  for  Government  contract¬ 
ing,  any  private  company  or  organization  can  use  the  system's 
data  base  by  contacting  SBA.  In  August  1980,  we  reported  that  no 
private  company  had  on-line  access  to  PASS.  Since  then,  however, 
SEA  has  granted  on-line  access  to  more  than  20  private  companies 
and  organizations.  We  believe  this  initiative  will  increase  the 


8 


potential  for  marketing  the  goods  and  services  of  small  and  small 
minority  businesses  in  the  private  sector. 

CONCLUSIONS 


The  Advisory  Committee  focused  its  efforts  exclusively  on 
SBA's  section  8(d)  Federal  subcontracting  program  instead  of  on 
7 ( j ) ( 3 )  private  sector  subcontracting.  The  committee  did  not  (1) 
develop  a  specific  plan  for  prompting  contracts  and  subcontracts 
for  small  and  small  minority  businesses  from  the  private  sector, 
outside  of  Federal  procurements,  (2)  establish  functional  respon¬ 
sibilities,  short-range  goals,  and  a  procedure  for  monitoring  and 
evaluating  progress,  and  (3)  study  and  propose  any  incentives 
and/or  assistance  the  private  sector  needs  to  help  train,  develop, 
and  upgrade  small  and  small  minority  businesses,  as  outlined  in 
Executive  Order  12190. 

In  accordance  with  the  intent  of  section  7(j)(3),  SEA  has 
taken  some  actions  to  promote  the  goods  and  services  of  small 
and  small  minority  businesses  in  the  private  sector,  such  as  the 
four  corporate  agreements,  contractual  efforts,  and  private  sec¬ 
tor  use  of  PASS.  Although  the  four  agreements  with  the  large 
corporations  have  the  potential  to  increase  the  participation  of 
small  and  small  minority  businesses  in  private  sector  procure¬ 
ments,  two  of  the  agreements  are  with  Federal  prime  contractors. 

As  a  result,  SBA  has  not  maximized  subcontracting  opportunities 
for  small  businesses  because  these  two  contractors  are  required 
by  law  to  submit  subcontracting  plans  that  already  include  small 
and  small  minority  businesses  as  potential  subcontractors.  SBA 
has  referred  about  100  small  businesses  to  the  four  corporations, 
but  the  corporations  have  provided  these  businesses  with  only 
two  subcontracts. 


RECOMMENDATIONS 


We  recommend  that  the  Administrator  of  SBA,  together  with 
the  new  Advisory  Committee,  develop  a  specific  plan  for  promot¬ 
ing  contracts  and  subcontracts  for  small  and  small  minority  busi¬ 
nesses  from  the  private  sector,  outside  of  Federal  procurements. 
This  plan  should  include  (1)  functional  responsibilities  of  both 
SBA  and  the  Presidential  Advisory  Committee,  (2)  short-range 
goals,  and  (3)  a  procedure  for  monitoring  and  evaluating 
progress. 


Also,  we  recommend  that  the  Administrator,  together  with  the 
Presidential  Advisory  Committee,  pursuant  to  the  Small  Eusiness 
Act  and  Executive  Order  12190,  "study  and  propose  the  incentives" 
and/or  assistance  the  private  sector  needs  to  help  train,  develop, 
and  upgrade  small  and  small  minority  businesses. 


In  addition,  to  maximize  subcontracting  opportunities  for 
small  businesses,  we  recommend  that  the  Administrator  require 
that  in  obtaining  future  agreements  to  promote  subcontracting, 
priority  be  given  to  corporations  that  are  not  heavily  engaged 
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in  supplying  goods  and  services  to  the  Federal  Government  and, 
therefore,  not  already  required  by  law  to  use  small  businesses 
as  subcontractors. 

SBA  COMMENTS 

In  commenting  on  our  report,  SEA  agreed  with  our  recommenda¬ 
tions  and  said  that,  when  the  new  Presidential  Advisory  Committee 
is  formed,  SBA  will  proceed  with  our  recommendations  concerning 
section  7(j)(3)  subcontracting. 
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CHAPTER  3 


SBA  STILL  HAS  NOT  INPEEMi  :."j ;  ; . 

THE  SURETY  E-ONL  WAIVER  PRO v  !  :  I ;  ' 

SBA  still  has  not  implemented  the  «<_•<.  ».  :  r  ,  . 

surety  bond  waiver  provision  of  the  Small  P  ..  i .  •  ..  was 

enacted  as  part  of  Public  Law  95-507  in  :  .  i  .* j.-j  is  due 

to  expire  September  30,  1981.  Final  regulations  concerning  the 
provision  were  published  in  the  Federal  Re  - i  an  r-e cumber  17, 

1980,  but  the  detailed  Standard  Operatin'.  -  •:  Stir* )  the 

SBA  field  offices  need  to  identify  and  a  i  s.v:  waiver  had 

not  been  finalized  as  of  September  8,  I9i  i  .-cause*  of  internal 
problems  in  clearing  them.  As  a  resu.1  i  .  n  i  a::i  waivers  had  been 
granted  to  8(a)  firms. 

Even  if  the  provision  had  been  lmj  l  «.*».<  ■  it  w an 

passed, -only  one  firm  would  have  qualified  tor  a  surety  bond 
waiver  based  on  our  analysis  of  8(a)  firms  that;  were  refused 
bonding  under  SBA1  s  Surety  Bond  Guarantee  Pi  <  g  t  a- 1,  a  prerequi¬ 
site  for  obtaining  a  bond  waiver.  However,  some  firms  mat  were 
denied  contracts  or  admittance  into  the  8 (a;  program  because  of 
their  inability  to  obtain  bonding  might  have  been  helped  if  the 
bond  waiver  provision  had  been  implement  ed  when  it  war  passed. 

Also,  SBA  Assistant  District  Director.,  ur.d  n.  q’  ona  1/district 
office  Surety  Bond  Representatives  who  we  j  m.  c-rv  rowed  raised 
several  questions  concerning  the  surety  bond  waiver  provision 
and  identified  several  reasons  why  the  provision,  as  currently 
structured,  may  not  be  possible  to  implement  in  their  areas  or 
may  create  other  problems.  These  concerns  included  (1)  admitting 
firms  into  the  8(a)  program  that  may  be  worse  off  financially 
than  firms  already  in  the  program — firms  H BA  had  determined  were 
capable  of  obtaining  bonding,  but  still  cannot  obtain  contracts 
to  help  them  develop  into  viable  small  businesses,  (2)  an  SBA- 
imposed  $100,000  limit  on  the  size  of  a  contract  for  which  bond¬ 
ing  may  be  waived,  (3)  requiring  that  to  be  eligible,  a  firm 
cannot  have  been  in  the  8(a)  program  more  than  1  year,  (4)  the 
practice  at  some  SBA  district  offices  of  not  admitting  firms  into 
the  8(a)  program  if  the  firms  do  not  have  the  ability  to  obtain 
needed  bonding  either  with  or  without  an  SEA  guarantee,  and  (5) 
the  impact  on  the  availability  of  8(a)  contracts  which  Federal 
agencies  provide  to  SBA  voluntarily. 

BACKGROUND 


Under  section  8(a)  of  the  Small  Business  Act,  SPA  is 
authorized  to  enter  into  procurement  contracts  with  Federal 
agencies  for  the  purpose  of  subcontracting  to  small  businesses 
that  are  socially  and  economically  disadvantaged.  The  program's 
purpose  is  to  help  these  businesses  become  competitive  in  the 
marketplace.  Federal  agencies  voluntarily  provide  contracts  to 
SBA,  which  in  turn  subcontracts  noncompeti t i vely  with  eligible 
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8(a)  firms.  As  of  September  30,  1980,  SPA  had  provided  contracts 
totaling  $5.5  billion  to  8(a)  firms.  Of  the  4,598  firms  that  have 
participated  in  the  program,  1,705  were  construction  firms. 

Surety  bonding  is  basically  a  three-party  relationship  in 
which  the  surety  (bonding  company),  for  a  fee,  makes  itself 
responsible  for  obligations  which  the  contractor  owes  the  owner 
or  other  persons  with  whom  it  contracts  (SBA  under  the  8(a)  pro¬ 
gram).  Surety  bonding  is  often  a  prerequisite,  especially  for 
construction  work,  for  obtaining  both  Government  and  private 
contracts.  The  Miller  Act  (40  U.S.C.  270a  <st  seq.  ) ,  for  example, 
requires  surety  bonds  on  all  Federal  construction  contracts  of 
$25,000  1/  or  more. 

Surety  Bond  Guarantee  Program 

Under  its  Surety  Bond  Guarantee  Program,  SBA  guarantees  con¬ 
tract  bonds  for  small  construction,  service,  or  supply  contrac¬ 
tors.  The  Congress  established  the  program  in  1970  to  alleviate 
bonding  difficulties  confronting  small  contractors.  SBA  is  au¬ 
thorized  to  guarantee  up  to  90  percent  of  a  surety  company's 
losses  resulting  from  breach  of  contract  for  which  bonds  are 
less  than  $250,000  and  80  percent  for  bonds  from  $250,000  to 
$1,000,000.  SBA 1 s  Office  of  Special  Guarantees  administers  the 
program. 

Surety  bond  waivers 

The  surety  bond  waiver  provision  of  Public  Law  95-507  au¬ 
thorizes  the  SBA  Administrator  to  waive  any  bond  required  by  a 
Government  procurement  officer  for,  and  in  connection  with,  any 
8(a)  contract.  As  a  practical  matter,  bond  waivers  are  limited 
to  8(a)  construction  contracts — SBA's  8(a)  program  procedures 
state  that  the  procuring  agency  (Federal  agency  providing  the 
contract  to  SBA)  "shall  be  requested  not  to  require  bonds  in 
non-construction  contracts  except  where  such  requirement  is  ab¬ 
solutely  essential  to  protect  the  interests  of  the  Government. " 

The  Administrator  may  waive  bonding  only  if 

— the  firm  is  an  eligible  8(a)  contractor; 

— the  firm  has  not  been  in  the  8(a)  program  longer  than  1 
year; 

— the  firm  is  a  startup  concern  (defined  by  SBA  as  a 
firm  that  has  not  been  engaged  in  activities  requiring 
payment  and/or  performance  bonds  longer  than  2  years); 

— SBA  finds  the  required  bond  is  unavailable  with  or 
without  an  SBA  guarantee; 


1/The  Congress  raised  the  limit  from  $2,000  to  $25,000  in  November 
1978. 
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— SBA  assists,  insofar  as  practicable,  the  firm  receiving 
a  waiver  to  develop,  within  a  reasonable  time,  the  capa¬ 
bility  needed  to  obtain  bonds;  and 

— SBA  takes  measures  to  protect  laborers  and  suppliers  under 
the  contract. 

In  addition  to  the  stated  statutory  requirements,  SBA's 
proposed  SOPs  for  surety  bond  waivers  (1)  limit  to  $100,000  the 
amount  of  a  contract  on  which  a  bond  may  be  waived  and  (2)  require 
the  firm  to  demonstrate  that  if  a  waiver  is  granted  and  the  con¬ 
tract  obtained,  it  will  successfully  perform  such  contract  and 
develop  the  potential  to  obtain  within  a  reasonable  time  such 
bonds  as  SBA  may  subsequently  require. 

SBA  has  determined  that  any  defaults  resulting  from  contracts 
for  which  SBA  has  waived  surety  bonding  will  be  paid  from  the  sec¬ 
tion  4(c)(1)(B)  Business  Loan  Fund — a  fund  used  to  finance  func¬ 
tions  performed  under  section  8(a)  of  the  Small  Business  Act,  as 
amended . 

In  our  August  1980  status  report,  we  stated  that,  at  that 
time,  SBA  had  not  implemented  the  surety  bond  waiver  provision, 
and  a  major  cause  appeared  to  be  a  disagreement  or  misunderstand¬ 
ing  between  two  SBA  offices — the  Office  of  Minority  Small  Busi¬ 
ness  and  Capital  Ownership  Development  (MSB/COD)  and  the  Office 
of  Special  Guarantees.  The  latter  office  had  the  personnel  with 
surety  bonding  knowledge,  but  the  law  placed  responsibility  for 
the  bond  waiver  provision  with  MSB/COD.  We  reported  that  MSB/COD 
had  relied  on  the  Office  of  Special  Guarantees  to  initiate  actions 
to  implement  the  bond  waiver  provision  but  that  office  had  not 
taken  any  action  because  it  had  no  direct  responsibility  for  im¬ 
plementing  or  administering  the  provision. 

In  addition,  we  reported  that  MSB/COD  had  not  given  the 
surety  bond  waiver  provision  the  priority  accorded  other  Public 
Law  95-507  provisions  and  that  this  lack  of  priority  had  contrib¬ 
uted  to  the  delay  in  implementing  the  bond  waiver  provision. 

SBA  has  recently  taken  action  to  clarify  the  responsibilities 
of  MSB/COD  and  the  Office  of  Special  Guarantees  concerning  surety 
bond  waivers,  as  our  report  recommended.  Also,  as  we  recommended, 
SBA's  proposed  SOPs  outline  the  process  for  identifying  and  refer¬ 
ring  bond  waiver  candidates  to  the  appropriate  SBA  offices.  These 
procedures,  however,  had  not  been  finalized  as  of  September  13, 
1981. 

EXTENT  OF  NEED  FOR  SURETY  BOND 
WAIVERS  IS  STILL  UNKNOWN 


SBA  did  not  issue  final  surety  bond  waiver  regulations  in  a 
timely  manner  and  had  still  not  issued  SOPs  for  bond  waivers  as 
of  September  8,  1981.  Accordingly,  SBA  field  offices  have  been 
unable  to  identify  and  process  surety  bond  waivers  and  no  waivers 
had  been  granted  as  of  that  date. 
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SBA  published  proposed  bond  waiver  regulations  in  the  Federal 
Register  on  April  4,  1980 — 17  months  after  Public  Law  95-507  was 
enacted  (Oct.  24,  1978).  The  reasons  for  the  delay  in  implementing 
the  program  are  discussed  in  our  August  1980  report,  as  mentioned 
earlier.  Although  final  regulations  were  published  on  December  17, 
1980,  SBA's  field  offices  still  did  not  have  detailed  procedures 
necessary  to  identify,  approve,  and  process  a  surety  bond  waiver. 

In  addition,  even  if  detailed  procedures  are  issued  in  the 
near  future,  there  will  not  likely  be  any  bond  waivers  granted 
because  of  the  Administrator's  May  1,  1981,  moratorium  on  admit¬ 
ting  new  firms  into  the  8(a)  program.  The  moratorium  was  imposed 
to  allow  SBA  to  determine  which  8(a)  firms  had  been  in  the  pro¬ 
gram  long  enough  to  be  self-sufficient  and,  therefore,  should 
"graduate."  As  a  result  of  the  moratorium,  the  number  of  poten¬ 
tial  bond  waiver  candidates  has  decreased  and  is  decreasing  daily 
because  of  the  statutory  requirement  that  limits  bond  waiver 
eligibility  to  firms  that  have  been  in  the  8(a)  program  not  more 
than  1  year. 

Furthermore,  based  on  SBA  statistics,  only  one  firm  would 
have  been  eligible  for  a  waiver  through  June  1981  if  the  provision 
had  been  implemented  when  it  was  passed  in  October  1978.  To  be 
eligible  for  a  surety  bond  waiver,  a  firm  must  be  an  8(a)  firm 
and  have  been  refused  bonding  under  SBA's  Surety  Bond  Guarantee 
Program.  Based  on  SBA  statistics  for  the  period  October  1978 
through  June  1981,  6,085  applications  were  received  for  bonding 
under  the  guarantee  program  from  firms  identified  as  8(a)  firms. 
Only  about  2  percent  (144)  of  the  purported  8(a)  applicants  were 
refused  bonding  under  the  program.  Also,  about  3  percent  (183) 
of  the  applicants  withdrew  their  applications.  Our  analysis  of 
the  144  applicants  who  were  denied  bond  guarantees  showed  that 
87  firms  were  not  eligible  for  surety  bond  waivers  because  they 
were  not  8(a)  firms.  Of  the  remaining  57  firms,  48  had  been  in 
the  8(a)  program  longer  than  1  year  and  were,  therefore,  not  eli¬ 
gible.  Six  of  the  remaining  nine  firms  had  been  in  business 
longer  than  the  maximum  2  years  and  two  of  the  three  applicants, 
who  otherwise  met  the  above  criteria,  wanted  bonding  on  contracts 
that  exceeded  $100,000.  Accordingly,  SBA's  surety  bond  waiver 
provision  would  potentially  have  assisted  only  one  8(a)  firm  had 
it  been  implemented  immediately  after  it  was  added  to  the  Small 
Business  Act. 

SBA  DISTRICT  AND  REGIONAL 
OFFICE  OFFICIALS'  CONCERNS 
WITH  SURETY  BOND  WAIVERS 

SBA's  10  Assistant  District  Directors  for  MSB/COD,  a  Busi¬ 
ness  Development  Specialist,  and  4  regional  or  district  Surety 
Bond  Representatives  with  whom  we  spoke  raised  several  questions 
concerning  the  surety  bond  waiver  provision  and  identified  several 
reasons  why  the  provision,  as  currently  structured,  may  not  be 
possible  to  implement  in  their  areas  or  may  create  other  diffi¬ 
culties.  These  concerns  are  discussed  on  pages  15  through  20. 
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Concerns  with  bond  waiver 
provision  as  related  to  other 
Public  Law  95-507  provisions 

SEA  district  office  officials  questioned  the  purpose  of  the 
surety  bond  waiver  provision  in  view  of  other  provisions  in  Pub¬ 
lic  Law  95-507  which  appear  to  conflict  with  the  reasons  for 
establishing  bond  waivers.  For  example,  one  Assistant  District 
Director  said  that  Public  Law  95-507  made  eligibility  for  the 
8(a)  program  much  more  stringent  by  requiring  that  firms  be 
socially  and  economically  disadvantaged  instead  of  socially  or 
economically  disadvantaged.  Also,  he  mentioned  that  before  Pub¬ 
lic  Law  95-507,  firms  on  the  verge  of  bankruptcy  were  admitted 
into  the  program.  Now,  however,  he  said  that  SBA  must  determine 
whether  a  firm  has  the  potential  to  develop  into  a  viable  busi¬ 
ness  before  it  can  be  admitted  into  the  program. 

In  addition  to  social  and  economic  disadvantage,  the  law 
requires  that  no  small  firm  be  made  eligible  under  the  program 
unless  SBA  determines  that  (1)  with  contract,  financial,  and  other 
support  the  firm  will  be  able  to  perform  contracts  awarded  under 
the  program  and  (2)  the  firm  has  reasonable  prospects  for  success 
in  competing  in  the  private  sector.  Section  8(a)(2)  of  the  Small 
Business  Act,  a's  amended,  requires  that  SBA  assist,  insofar  as 
practicable,  a  small  business  receiving  a  bond  waiver  to  develop, 
within  a  reasonable  time,  the  financial  and  other  capabilities 
needed  to  obtain  bonds.  SBA's  General  Counsel  has  stated  that 
this  requirement  means  SBA  "should  waive  the  bond  only  if  SBA  can 
correct  the  defect(s)  for  which  the  surety  rejected  the  bond  ap¬ 
plication."  For  example,  if  a  firm  is  turned  down  because  of 
equipment  needs,  SBA  may  waive  bonding  if  the  firm  is  given  help 
to  obtain  the  equipment.  The  General  Counsel  said  that  if  a 
business  owner  is  turned  down  because  he  or  she  is  incompetent 
or  unreliable,  then  it  is  not  "practicable"  or  "reasonable"  to 
try  to  assist  him  or  her,  and,  therefore,  SBA  may  not  waive 
bonding. 

In  addition,  an  August  1978  Senate  Select  Committee  on  Small 
Business  report  (No.  95-1070)  states  that: 

"SBA  itself  admits  that  the  8(a)  program  historically 
has  been  focused  too  heavily  on  the  simple  act  of 
getting  as  many  contracts  as  possible  to  small  socially 
and  economically  disadvantaged  firms,  regardless  of  the 
long  range  potential  viability  as  stable  businesses  at 
the  end  of  the  contracting  or  graduation  period.*1  * 
(Underscoring  added.) 

The  report  also  states  that  if  a  firm  can  never  succeed  on  its 
own  without  8(a)  contracts,  it  not  only  would  be  a  "cruel  hoax" 
on  the  firm  itself,  but  it  would  also  be  a  waste  of  valuable 
resources  that  could  otherwise  be  applied  to  other  businesses 
that  eventually  could  be  successful. 
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Based  on  the  requirements  of  Public  Law  95-507,  as  mentioned 
earlier,  an  SBA  Assistant  District  Director  said  that  he  was  un¬ 
certain  as  to  what  the  Congress  was  trying  to  do  under  the  surety 
bond  waiver  provision.  He  said  that  bond  waivers  would  seemingly 
allow  firms  into  the  8(a)  program  that  are  worse  off  financially 
than  those  already  in  the  program  who  were  determined  to  be  capa¬ 
ble  of  obtaining  bonding  with  or  without  an  SBA  guarantee.  Al¬ 
though  the  committee's  report  indicated  that  some  of  the  firms 
in  the  8(a)  program  should  not  have  been  given  a  contract,  the 
law  now  requires  SBA  to  provide  contracts  to  firms  that  cannot 
obtain  bonding  even  with  an  SEA  guarantee. 

A  Business  Development  Specialist  and  9  of  the  10  SBA  Assist¬ 
ant  District  Directors  with  whom  we  spoke  said  that  either  (1) 
they  would  not  admit  a  construction  firm  into  the  8(a)  program 
that  did  not  have  the  ability  to  obtain  bonding  or  (2)  they  would 
not  give  a  contract  to  an  8(a)  firm  that  could  not  at  least  obtain 
bonding  with  an  SBA  guarantee.  SBA's  procedures  permit  discre¬ 
tion  in  admitting  firms  into  the  8(a)  program.  This  matter  is 
discussed  more  fully  on  page  19. 

These  officials  stated  that  all  firms  are  admitted  to  the 
8(a)  program  if  they  have  a  reasonable  chance  of  developing  into 
competitive  firms  and  if  there  is  reasonable  likelihood  of  the 
continuity  of  8(a)  contracting  support  necessary  for  their  de¬ 
velopment.  However,  five  of  the  officials  acknowledged  that 
they  have  more  contractors  in  the  8(a)  program  than  contracts  to 
support  them.  This  was  illustrated  in  our  recent  report  to  the 
Congress  entitled  "The  SBA  8(a)  Procurement  Program — A  Promise 
Unfulfilled"  (CED-81-55,  Apr.  8,  1981).  The  report  states  that 
SBA  has  not  been  graduating  or  terminating  firms  from  the  program 
after  they  have  had  ample  time  to  develop,  resulting  in  other 
disadvantaged  firms  being  denied  entry  into  the  program.  The 
report  points  out  that  396  (45  percent)  of  the  879  firms  that 
applied  for  admittance  to  the  program  between  October  1978  and 
September  30,  1980,  were  rejected,  mostly  because  SBA  did  not 
have  the  potential  contracts  to  support  them.  Therefore,  it 
seems  questionable  for  SBA  to  admit  firms  into  the  8(a)  program 
that  do  not  have  the  ability  to  obtain  bonding  as  called  for 
under  the  bond  waiver  provision,  while  at  the  same  time  it  does 
not  have  sufficient  contracts  to  support  the  firms  that  do  have 
bond  ability  and  are  already  in  the  program. 

Surety  bond  waiver  eligibility 
criteria  questioned 

Eleven  SBA  Assistant  District  Directors  and  Surety  Bond 
Representatives  expressed  concern  with  at  least  one  of  the  eli¬ 
gibility  requirements  for  bond  waivers.  As  a  result,  they  ques¬ 
tioned  whether  the  bond  waiver  provision  could  be  implemented  in 
their  areas.  The  eligibility  requirement  mentioned  most  fre¬ 
quently  was  the  SBA- imposed  $100,000  limitation  on  the  amount  of 
an  8(a)  contract  on  which  a  bond  can  be  waived.  One  district 
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official  said  that  the  $100,000  limitation  made  the  bond  waiver 
provision,  "impossible"  to  implement.  The  statutory  requirement 
that  a  firm  cannot  participate  in  the  8(a)  program  more  than  1 
year  and  still  be  eligible  for  bond  waivers  was  also  a  concern 
of  several  of  the  officials. 

Ten  of  the  12  district  and  3  regional  office  officials  with 
whom  we  spoke  expressed  concern  about  or  agreed  that  the  $100,000 
limitation  was  really  too  low.  Many  said  that  the  average  dollar 
amount  of  8(a)  construction  contracts  in  their  areas  was  consid¬ 
erably  above  $100,000.  Only  in  the  Richmond,  Virginia,  district 
office  were  we  told  that'  the  average  was  about  $100,000.  Some 
examples  of  the  averages  were:  San  Francisco  district  office, 
$200,000  to  $400,000;  Denver  district  office,  $225,000  to 
$250,000;  Los  Angeles  district  office,  $300,000;  and  the  New 
York  district  office,  $400,000  to  $500,000. 

An  SBA  regional  office  Surety  Bond  Representative  said  that 
the  qualifications  necessary  to  obtain  a  surety  bond  waiver  were 
"too  strict."  He  mentioned  that  a  $100,000  contract  was  too  small 
and  not  much  of  a  problem  to  bond,  and  8(a)  firms  could  not  de¬ 
velop  on  such  small  contracts.  Also,  a  vice  president  for  the 
Minority  Contractors  Assistance  Project,  Inc.  (MCAP)  1/  told  us 
that,  in  his  opinion,  SBA  had  not  used  the  bond  waiver  provision 
because  of  the  restrictions  that  had  been  placed  on  it.  He  men¬ 
tioned  the  $100,000  limitation,  as  well  as  the  time  a  firm  could 
be  in  the  8(a)  program  and  still  qualify — 1  year.  Also,  he  said 
that  it  would  not  be  difficult  for  a  firm  to  get  an  SBA  guarantee 
on  a  $100,000  bond.  Three  of  the  SBA  district  office  officials  we 
interviewed  agreed  that  obtaining  bonding  for  $100,000  contracts 
was  not  a  problem  under  the  SBA  Surety  Bond  Guarantee  Program. 

Three  of  the  SBA  Assistant  District  Directors  and  Surety 
Bond  Representatives  and  a  Business  Development  Specialist  we 
contacted  said  that  they  believed  that  if  an  8(a)  contractor 
could  not  obtain  bonding  with  an  SBA  guarantee,  it  would  be  "an 
injustice"  to  grant  a  bond  waiver,  or  the  firm  would  probably 
fail.  One  of  the  officials  said  that  the  contract  work  would 
probably  not  be  performed  and  a  default  would  result.  A  Busi¬ 
ness  Development  Specialist  from  another  district  said  that  a 
firm  that  needed  a  waiver  was  probably  not  well  off  financially 
and,  therefore,  likely  to  fail.  An  Assistant  District  Director 
from  yet  another  SBA  district  office  said  that  if  a  firm  was  so 
bad  financially  that  it  could  not  obtain  bonding,  it  should  not 
be  helped  with  an  SBA  waiver  because  it  would  either  go  bankrupt 
or  not  be  able  to  perform  the  contract.  Also,  an  SBA  Assistant 


1/A  Washington,  D.C. -based,  nonprofit  corporation  created  to  help 
minority  contractors  obtain  a  larger  share  of  the  construction 
industry.  It  provides  precontract  services,  contract  perfor¬ 
mance  services,  and  business  support  services. 
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District  Director  from  another  district  office  said  that  bond 
waivers  could  create  a  lot  of  problems  for  SPA.  For  example, 
he  said  that  procuring  agencies  might  not  want  to  take  the  risk 
associated  with  bond  waivers  because  it  could  adversely  affect 
contract  performance. 

Concerning  the  above  comments  questioning  the  financial  con¬ 
dition  of  small  businesses  that  cannot  obtain  bonding  under  SBA's 
Surety  Bond  Guarantee  Program,  we  noted  that  the  one  firm  that 
met  the  eligibility  requirements  for  a  surety  bond  waiver,  based 
on  our  analysis  of  SBA  statistics,  did  not  appear  to  be  finan¬ 
cially  stable.  According  to  SBA,  the  firm  had  a  deficit  net 
worth  of  $113,000,  a  working  capital  deficit  of  $30,000,  and 
did  not  have  a  letter  of  credit  evidencing  ability  to  finance 
the  contract  work. 

The  SBA  Assistant  District  Directors  and  Surety  Bond  Repre¬ 
sentatives  with  whom  we  spoke  generally  agreed  that  bonding  was  a 
problem  for  8(a)  firms,  but  the  real  problem  was  obtaining  bond¬ 
ing  for  the  larger  contracts.  One  official  said  that  most  surety 
companies  like  to  see  a  firm  progress  from  a  $100,000  contract  to 
a  $200,000  contract,  but  that  8(a)  firms  experience  difficulty  in 
obtaining  bonding  for  contracts  that  are  this  much  larger  than 
their  previous  high-bonded  contract.  Another  SBA  official  said 
that  SBA  needed  to  address  the  problem  of  8(a)  firms  obtaining 
bonding  on  large  contracts  without  an  SBA  guarantee.  Also, 
another  district  official  said  that  SBA  did  not  need  a  waiver 
for  $100,000  contracts  because,  with  an  SBA  guarantee,  surety 
companies  would  provide  bonding  for  this  amount.  The  official 
said  that  larger  contracts  ($300,000  and  over)  were  where  bond 
waivers  could  help.  An  official  from  yet  another  district  office 
said  that  the  8(a)  firms  that  needed  help  the  most  were  those 
that  could  not  get  bonding  on  larger  contracts.  He  pointed  out 
that  these  firms  could  not  grow  and  develop  even  though  they  had 
the  ability  to  do  so. 

Also,  the  MCAP  vice  president  stated  that  bonding  was  not 
much  of  a  problem  for  8(a)  firms  performing  the  smaller  jobs. 

He  said  that  SBA  should  address  the  bonding  problem  that  exists 
for  those  8(a)  firms  that  have  a  chance  to  demonstrate  the  capa¬ 
bility  to  perform  contracts  of  $250,000  or  more. 

We  believe  that  developing  8(a)  firms  to  handle  larger  con¬ 
tracts  may  become  even  more  important  now  than  in  the  past  be¬ 
cause  SBA,  in  accordance  with  Public  Law  96-481  (Oct.  21,  1980), 
has  started  setting  dates  for  graduating  firms  from  the  program. 

As  a  result,  it  seems  important  that  firms  be  able  to  develop 
their  abilities  to  perform  larger  contracts  so  that  when  they 
are  graduated  from  the  8(a)  program  they  will  have  established 
a  track  record  that  will  enable  them  to  obtain  bonding  on  non-8(a) 
contracts. 
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t'l'iii'iM  n  im>!  il'c  1 1  qu  i  i  .-iv.iMtt  tlu it  ,i  t  n  111  iMiinot  be  in  the  t't.i) 
ptoqtam  iik'ic  t  li.in  !  yi'.it  .  1 1  u  i  hr  eligible  t  or  a  bond  wnivci  ,  111 

ot  the  SPA  Assistant  l»istt  id  1'  i  r  t'ct  or  s  and  Surety  Pont  I  Repre- 
sentat  ivi’M  that  we  intet  viewed  either  gave  this  as  a  reason  there 
had  bet'n  no  waivers  or  questioned  it.  One  SPA  district  of  t  it' in  1 
who  sa  id  that  the  bond  waiver  provision  would  be  impossible  to 
implement  in  tr  r  district  been  ruse  ot  tire  eligibility  criteria, 
v-  i  t  ed  the  l -year  rest  t  lot  ion  a  rut  tlu'  requirement  that  the  tirm 
hat)  to  be  a  new  star  tup  as  very  limit  inn.  The  MOAP  vice  presi¬ 
dent  a  1  so  quest  it'll, >d  the  1  year  rest  l  iet  it'ir  and  said  that  a 
startup  trim  was  t  tie  type  ot  tirm  tor  which  bondinq  should  not 
be  warvetl  because  ot  its  qientci  likeliluuKl  i't  failure. 

bt'ird  ability  attet'ts  admittain'e 
into  the  8(a)  program 

A  tir rn’s  ability  to  obtain  bondinq  with  or  without  an  SPA 
quarantee  helps  determine  whether  it  will  he  admitted  to  the 
8(a)  program  in  some  SPA  district  offices.  As  a  result  of  this 
practice,  trims  that  are  determined  to  be  unable  to  obtain  bond¬ 
inq  are  not  admitted  and,  therefore,  not  eligible  tor  a  surety 
bond  waiver --only  8(a)  firms  are  eligible  for  bond  waivers.  No 
statistics  are  kept  to  show  how  many  firms  have  not  been  admitted 
to  the  8(a)  program  t or  this  reason. 

As  previously  mentioned,  Public  haw  ‘>5-507  requires  that 
firms  must  be  socially  and  economically  disadvantaged  to  be  eli¬ 
gible  tor  the  8(a)  program.  SPA  ’  s  POPs  (80-05)  for  the  8(a) 
program  state  that 

"Kconoinioa  l  ly  disadvantaged  Individuals  are  those 
socially  disadvantaged  individuals  whose  ability  to 
compete  in  the  tree  enterprise  system  has  been  im¬ 
paired  due  to  diminished  capital  and  credit,  oppor¬ 
tunities  as  complied  to  others  in  the  same  line  of 
business  and  competitive  market  area  who  are  not 
socially  disadvantaged.  In  determining  the  degree 
i't  diminished  credit  and  capital  opportunities, 
cons ideta t ion  shall  be  given  but  not  limited  to 
*  *  *  Success  In  obtaining  adequate  bond i nq  *  *  * . " 

( 1'nderscoi  1  ng  added.  5 

Nine  ot  the  SPA  Assistant  Pistriet  Pirectors  and  a  General 
Pusiness  and  Industry  Specialist  from  SBA’s  Office  of  8(a)  Fligi- 
biltty  whom  we  interviewed  acknowledged  that  a  firm's  ability  to 
obtain  bonding  was  a  factor  'or  acceptance  into  the  8(a)  program. 
Five  said  that  it  a  tirm  could  not  obtain  bondinq  or  had  not  es¬ 
tablished  some  track  rec'id  it  would  not  be  admitted  to  the  pro¬ 

gram.  Also,  nvmy  ot  the  officials  acknowledged  that  there  were 
more  8(a)  trims  than  th'ie  were  contracts  to  develop  them  and, 
according  to  one  Assistant  Pistriet  Director,  it  is  conceivable 
that  the  waiver  provr>  on  will  never  be  used  as  long  as  bondable 

8(a)  contractors  arc  available  to  whom  contracts  can  be  awarded. 


l‘> 


Also,  one  SBA  Assistant  District  Director  said  that  three 
8(a)  firms  in  his  district  were  in  "dire  need  of  bonding,"  but 
they  should  not  be  in  the  8(a)  program  because  they  had  not  de¬ 
veloped  a  track  record  on  small  contracts,  although  they  had 
been  given  the  opportunity.  An  Assistant  District  Director  from 
another  district  said  that  the  inability  to  obtain  bonding  was  a 
"considerable  deterrent"  to  the  firm  that  wishes  to  participate 
in  the  8(a)  program. 

Impact  of  surety  bond  waivers 
on  the  8(a)  program 

Waiving  the  requirement  for  surety  bonding  may  have  a 
negative  impact  on  the  availability  of  contracts  under  the  8(a) 
program,  according  to  some  SBA  Assistant  District  Directors. 

As  a  result,  the  number  of  8(a)  firms  that  are  given  the  oppor¬ 
tunity  to  develop  into  viable  small  businesses  could  be  adversely 
impacted. 

Officials  from  5  of  the  11  SBA  district  offices  that  we  con¬ 
tacted  expressed  concern  about  how  the  Federal  agencies  providing 
8(a)  contracts  to  SBA  would  react  to  SBA  waiving  surety  bonding 
required  by  the  Miller  Act.  An  Assistant  District  Director  said 
that  he  believed  the  agencies  would  take  a  "dim  view"  of  any  bond 
waiver  and  more  than  likely  would  not  contract  with  a  firm  that 
could  not  obtain  bonding.  An  Assistant  District  Director  in 
another  district  said  that  it  would  be  increasingly  difficult 
to  persuade  agencies  to  contract  with  an  unbondable  contractor. 
Also,  an  Assistant  Oistrict  Director  from  yet  another  district 
said  that  if  an  agency  had  to  waive  bonding,  it  would  probably 
stay  away  from  the  8(a)  program. 

In  addition  to  the  above  concerns,  an  SBA  Chief  Counsel 
told  us  that  if  a  contractor  that  received  a  surety  bond  waiver 
defaulted,  the  agencies  might  not  want  to  give  SBA  any  future 
contracts.  He  said  that  once  the  procuring  agency  gives  SEA  a 
contract,  however,  SBA  would  not  have  to  get  permission  from  the 
agency  to  waive  bonding.  Also,  he  said  that  SBA  would  be  liable 
for  contract  performance  if  the  8(a)  firm  for  whom  bonding  was 
waived  defaults. 

We  discussed  the  surety  bond  waiver  provision  with  the  three 
primary  agencies  that  have  provided  8(a)  construction  contracts 
to  SBA — the  Department  of  Transportation,  the  U.S.  Air  Force,  and 
the  Veterans  Administration.  (As  of  Sept.  30,  1980,  the  three 
agencies  had  provided  about  50  percent  o.'  all  8(a)  construction 
contracts  to  SBA  since  the  8(a)  program  began  in  1969.)  These 
three  agencies'  reactions  to  surety  bond  waivers  were  mixed.  For 
example,  a  Deputy  Office  Director  from,  the  Air  Force  said  that 
waivers  would  probably  have  no  impact  on  the  agency's  support  of 
the  8(a)  program.  An  Office  Director  frcm  the  Veterans  Admin¬ 
istration  said  he  believed  that  his  agency  would  not  want  to  go 
along  with  bond  waivers  because  of  past  problems  with  8(a)  con¬ 
tractors.  This  official  would  not  rule  out  the  possibility  that 
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a  reduced  number  of  8(a)  contracts  from  his  agency  could  result 
and  said  that  if  SBA  wanted  to  waive  bonding,  the  contract  could 
possibly  be  withdrawn.  Also,  a  Veterans  Administration  Assistant 
Director  said  that  his  agency  did  not  alwAys  award  contracts  to 
SBA-selected  6(a)  firms  for  various  reasons,  such  as  inability 
to  agree  on  price.  A  Division  Chief  from  the  Department  of  Trans¬ 
portation  said  that  curtailment  of  the  agency's  support  of  the 
8(a)  program  might  be  considered  if  SBA  waives  bonding  on  his 
agency's  contracts.  He  further  stated  that  his  primary  problem 
with  the  8(a)  program  was  with  how  SBA  awarded  and  administered 
the  contracts — Transportation  does  not  have  a  voice  in  determin¬ 
ing  which  8(a)  firms  are  selected  to  perform  the  contracts. 

CONCLUSIONS 

As  of  September  8,  1981,  SBA  still  had  not  implemented  the 
surety  bond  waiver  provision  passed  in  October  1978.  Final  regu¬ 
lations  concerning  the  provision  have  been  published  but  detailed 
procedures  needed  by  SBA  field  offices  to  identify  and  process 
waivers  had  not  been  finalized.  Our  analysis  of  SBA  data  on  8(a) 
firms  denied  surety  bond  guarantees,  a  prerequisite  for  eligibil¬ 
ity  for  a  bond  waiver,  showed  that  only  one  8(a)  firm  would  have 
been  eligible  for  a  surety  bond  waiver  even  if  SBA  had  implemented 
the  provision  when  it  was  passed.  Furthermore,  SBA  Assistant 
District  Directors  and  Surety  Bond  Representatives  with  whom  we 
spoke  have  raised  several  questions  about  surety  bond  waivers 
which  may  jeopardize  implementation  and/or  use  of  waivers  in  their 
districts,  as  well  as  create  other  difficulties.  Despite  our 
analysis  showing  that  only  one  firm  would  have  met  the  eligibility 
requirements  for  a  surety  bond  waiver  and  the  concerns  SB A  offi¬ 
cials  raised  questioning  whether  the  waiver  provision  can  be  im¬ 
plemented  in  their  areas,  we  believe  that  the  surety  bond  waiver 
provision's  September  30,  1981,  expiration  date  needs  to  be  ex¬ 
tended  because  SBA  has  not  implemented  the  provision.  Procedures 
needed  to  implement  the  provision,  or  identify  and  process  surety 
bond  waivers,  have  not  been  issued.  Firms  previously  denied  con¬ 
tracts  or  admittance  into  the  8(a)  program  might  have  been  as¬ 
sisted  if  SBA  had  implemented  the  surety  bond  waiver  provision 
when  it  was  passed. 

MATTER  FOR  CONSIDERATION 
BY  THE  CONGRESS 


To  allow  SBA  sufficient  time  to  (1)  implement  the  surety 
bond  waiver  provision,  (2)  resolve,  if  found  substantiated,  the 
surety  bond  waiver  concerns  perceived  by  its  field  offices,  and 
(3)  determine  how  effective  the  provision  will  be  in  assisting 
small  and  small  minority  businesses,  we  suggest  that  the  Congress 
consider  extending  the  surety  bond  waiver  provision  2  years,  to 
September  30,  1983,  and  require  SBA  to  report  to  the  Congress  on 
the  provision's  effectiveness  before  the  revised  expiration  date. 
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SBA  COMMENTS 


SBA  agreed  that  a  2-year  extension  of  the  bond  waiver  provi¬ 
sion  will  enable  SBA  to  (1)  finalize  and  distribute  implementing 
procedures  to  its  field  offices,  (2)  identify  eligible  concerns 
that  have  a  need  for  bond  waivers,  and  (3)  monitor  and  report  on 
the  effectiveness  of  the  bond  waiver  provision. 


i 
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REPORTS  GAO  ISSUED 
PURSUANT  TO  PUBLIC  LAW  95-507 


1.  "Status  Report  on  Small  and  Small  Minority  Business 
Subcontracting  and  Waiver  of  Surety  Bonding  for  8(a) 

Firms"  (CED-80-130,  Aug.  20,  1980) 

The  Small  Business  Administration  has  not  fully 
implemented  the  section  7(j)(3)  subcontracting  program 
and  the  section  8(a)(2)  surety  bond  waiver  provision  of 
the  Small  Business  Act.  Under  section  7(j)(3),  SEA,  with 
the  assistance  of  a  presidentially  appointed  Advisory 
Committee,  is  to  encourage  large  businesses  to  place 
subcontracts  with  small  firms.  Problems  impeding  pro¬ 
gress  in  implementing  section  7(j)(3)  include 

— delays  in  establishing  the  Presidentially  appointed 
Advisory  Committee, 

— the  lack  of  specific  committee  functions  and 
goals,  and 

— the  exclusive  focus  of  the  committee  on  Federal 
subcontracting  instead  of  on  private  sector 
subcontracting. 

Despite  problems  in  implementing  section  7(j)(3),  SBA  has 
taken  several  actions  to  help  small  and  small  minority 
businesses  compete  in  the  private  sector. 

Under  the  surety  bond  waiver  provision,  the  SBA  Admin¬ 
istrator  is  authorized  to  waive  any  bond  required  by  a 
Government  procurement  officer  on  contracts  under  SBA's 
section  8(a)  Business  Development  Program.  This  provision 
also  has  not  been  implemented.  A  major  cause  for  this 
appears  to  be  a  disagreement  or  misunderstanding  between 
two  SBA  offices  concerning  who  was  responsible  for  imple¬ 
menting  the  provision. 

GAO  makes  recommendations  to  help  alleviate  the 
problems  impeding  implementation  of  the  two  provisions. 

2.  "Most  Borrowers  of  Economic  Opportunity  Loans  Have  Not 
Succeeded  in  Business"  (CED-81-3,  Dec.  8,  1980) 

SBA's  Economic  Opportunity  Loans  have  not  been  an 
effective  way  to  help  disadvantaged  people  start  or  improve 
their  own  businesses.  More  borrowers  have  defaulted  on 
the  loans  than  have  repaid  them.  Many  who  paid  off  their 
loans  have  not  remained  in  business.  Furthermore,  the 
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outlook  for  borrowers  with  active  loans  is  not  good 
since  many  are  in  financial  difficulty. 

The  program  provides  services  to  borrowers  whose 
limited  capital,  inexperience,  and  other  factors  make 
high  rates  of  loss  and  business  failure  unavoidable. 
Nevertheless,  program  results  could  improve  if  SEA 
changed  the  way  it  manages  the  program  and  took  measures 
to  help  borrowers  overcome  their  undercapitalization 
and  inexperience. 

If  program  results  do  not  improve,  congressional  over¬ 
sight  committees  should  determine  whether  the  program's 
objectives  could  be  better  achieved  by  transferring  its 
funds  to  other  Federal  programs  for  disadvantaged  businesses. 

3.  "The  8(a)  Pilot  Program  for  Disadvantaged  Small  Businesses 
Has  Not  Been  Effective"  (CED-81-22,  Jan.  23,  1981) 

SBA's  use  of  a  special  pilot  program  which  gives 
it  the  authority  to  demand  contracts  for  the  8(a)  program 
has  not  been  successful. 

SBA  (1)  did  not  have  enough  information  to  properly 
assess  and  match  8(a)  firms'  capabilities  with  pilot  pro¬ 
curements  and  (2)  approved  8(a)  firms  to  perform  pilot  con¬ 
tracts  without  knowing  their  capabilities.  GAO  believes 
SBA  made  a  poor  choice  of  those  firms  that  were  awarded 
the  three  initial  pilot  contracts. 

There  is  a  difference  between  Army,  which  was  selected 
as  the  pilot  agency,  and  SBA  over  the  way  the  pilot  program 
can  be  used  most  effectively.  GAO  is  recommending  that  the 
Congress  allow  further  testing  of  the  pilot  program  in  an 
additional  agency  that,  unlike  the  Army,  has  not  demonstrated 
its  complete  support  of  the  8(a)  program. 

4.  "The  SBA  8(a)  Procurement  Program — A  Promise  Unfulfilled" 
(CED-81-55,  Apr.  8,  1981) 

SBA's  8(a)  Procurement  Program  gives  noncompetitive 
Government  contracts  and  other  aid  to  help  disadvantaged 
business  owners  become  self-sufficient.  Few  aided  firms 
have  graduated  as  competitive  businesses.  The  bulk  of  8(a) 
contracts  has  gone  to  a  select  group  of  firms.  Many  firms 
have  not  built  up  commercial  sales,  rely  on  8(a)  contracts, 
and  view  the  program  as  an  end  in  itself. 

SBA  is  reluctant  to  remove  from  the  program  firms  that 
are  needed  to  meet  yearly  contract  volume  goals.  Because  of 
this,  other  disadvantaged  firms  cannot  participate.  Insuf¬ 
ficient  staff,  vague  graduation  criteria,  and  poor  records 
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also  hamper  the  program's  effectiveness.  Further,  the  small 
business  community  is  concerned  about  the  program's  future 
impact  on  its  businesses. 

GAO  proposes  several  alternatives  and  recommendations 
to  restructure  the  8(a)  program  and  resolve  its  problems. 
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